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cases maintaining the same general principle are: — Smith v. Alabama, 124 
U. S. 465, 8 Sup. Ct. Rep. 564; Nashville, C. & St. L. Ry. Co. v. Alabama, 
128 U. S. 96, 9 Sup. Ct. Rep. 28; New York, N. H. & H. R. Co. v. New 
York, 165 U. S. 628, 17 Sup. Ct. Rep. 418. In a concurring opinion Jones, 
J., distinguishes the principal case from that of Georgia R. R. Co. v. Murphey, 
196 U. S. 194, 25 Sup. Ct. Rep. 218, 49 L. ed. 444, in which case it was held 
that a Georgia statute which imposed upon an initial or any connecting car- 
rier, as a condition of availing itself of a valid contract of exemption from 
liability beyond its own line, the absolute duty of tracing the freight and 
informing the shipper in writing, when, where, and how, and by which car- 
rier the freight was lost, damaged or destroyed, and of giving the names of 
the parties and their official positions, if any, by whom the truth of the facts 
set out in the information can be established, was, when applied to an inter- 
state shipment, a violation of the commerce clause of the federal constitu- 
tion. The chief distinction between the two cases seems to lie in the fact 
that the statute in question in the principal case provides that the carrier 
shall be excused from liability upon proof that by the exercise of due dili- 
gence, it has been unable to trace the line upon which the loss or damage 
occurred, while the Georgia statute made the duty absolute. 

Jurors — Disqualification Because of Opinion. — Where two jurymen 
on their voir dire, testified that they had read concerning the accident out 
of which this action arose, and had formed an opinion concerning the same, 
which would require evidence to remove; one testified that his opinion would 
have no weight if he was selected as a juror, and that he would not take it 
with him into the jury box; and the other one stated that he "guessed" he 
could serve as a juror, and return a verdict without reference to anything he 
had heard and "guessed" he could form a verdict from the evidence without 
giving any weight to the account of the accident printed immediately after 
the accident occurred, and at present had no definite opinion as to which 
side of the controversy had the right of it. Held, that neither juror was dis- 
qualified. Croft v. Chicago, R. I. & P. Ry. Co., (1906), — la. — , 109 N. W. 

Rep. 723- 

The court in the principal case decides there was no error disclosed, inas- 
much as a venireman is subject to challenge only when it appears he has 
formed or expressed an unqualified opinion on the merits of the controversy, 
or shows such a state of mind as will preclude him from rendering a just 
verdict. In this day and age intelligent men must be expected to read 
newspapers and discuss current matters, and thus form opinions superficial 
or qualified in character, based upon information thus acquired, and are not 
thereby disqualified for jury service. Not only the words of the venireman, 
but his manner and appearance, said Bishop, J., may be taken into considera- 
tion, and much must be left to the discretion of the trial court, and .its action 
will not be disturbed except a clear case of abuse is made to appear. In the 
principal case, the word "guess" used by Duge, though expressive of doubt 
of his own ability to decide fairly and according to the evidence, was con- 
strued, together with his ability to answer in a simple, straightforward man- 
ner, to be a colloquialism, and not to be taken in its technical or literal sense. 
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But on this question of cross-examination of veniremen, and to the extent 
of the opinions, formed or expressed, or both, or neither, the courts are in con- 
flict, and the same court has held both ways upon the same point. Of course 
when the juror's opinion is fixed, or he is biased, interested, etc., no com- 
ment is necessary. But if he has not definitely made up his mind, the fol- 
lowing cases have held it to be no objection to the competency of a juror 
that he has formed or expressed an opinion respecting the guilt of the pris- 
oner, or cause at issue, if that opinion be founded on public rumor only: 
Gillooley v. State, 58 Ind. 182; State v. CaulAeld, 23 La. Ann. 148; State v. 
Rose, 32 Mo. 346; Major v. State, 36 Tenn. (4 Sneed), 597; McGregg v. 
State, 4 Blackf. (Ind.) 101 ; Hinkle v. State, 94 Ga. 595 ; Holt v. People, 13 
Mich. 224; People v. Wells, 100 Cal. 227; Leach v. People, 53 111. 311; State 
v. Spencer, 21 N. J. L. (1 Zab.) 196; Fowler v. Commonwealth, 7 Ky. L. Rep. 
529; Haugen v. Chicago, M. & St. P. Ry. Co., 3 S. D. 394; Bolding v. State, 
23 Tex. App. 172; Clark v. Commonwealth, 123 Pa. St. 555; Jones v. People, 
6 Colo. 452; State v. Smith, 49 Conn. 376; People v. Clark, 102 N. Y. 735. 
An opinion formed from rumors so fixed as to require evidence to remove 
it, has been held to disqualify in the following cases: Alfred v. State, 37 
Miss. 296; Conway v. Clinton, 1 Utah 215; Washington v. Commonwealth, 
86 Va. 405; State v. Wilcox, 11 Wash. 215; Stephens v. People, 38 Mich. 
739; Vance v. State, 56 Ark. 402. The contrary was decided in Casey v. 
State, 37 Ark. 67; People v. Thacker, 108 Mich. 652. In State v. Culler, 82 
Mo. 623, one who has formed an opinion from reading the evidence, as pub- 
lished in the newspapers, taken before a coroner, was absolutely disqualified 
from sitting as juror, and in the following cases where the veniremen had 
formed opinions from reading newspaper accounts : Frasier v. State, 23 Ohio 
St. 551; McHugh v. State, 38 Ohio St. 153; Dugh v. State, 100 Ind. 259; 
Laidlaw v. Sage, 2 App. Div. (N. Y.) 374. Contra: Territory v. Davis, 2 
Ariz. 59; State v. Treadwell, 54 Kan. 507. And where he knows the parties 
to the action, and has partially formed an opinion, which would require evi- 
dence to remove, but believes that he could try the case impartially without 
being biased by his previous impression, he is not competent. Young v. 
Johnson, 46 Hun 164, and affirmed 123 N. Y. 226. It would seem that the 
weight of authority supports the court in the principal case in regard to the 
veniremen, Swiggum, but hardly sustains the court in admitting Duge to sit 
as juror. There was an admitted doubt in the juror's mind as to whether 
he could return an unbiased verdict. It took some questioning on the voir 
dire to get him to say he "had slightly an opinion now," and he "guessed" 
he could render a verdict from the evidence. Opinions, especially when they 
are one's own, are unruly, and "full of deadly poison." 

Master and Servant — Injuries to Servant — Proximate Cause. — Plain- 
tiff's intestate while employed by defendant as a section hand was struck and 
killed by a train. The accident happened within the city of Ironton, Ohio. 
It was very foggy at the time; numerous cars on the switches further 
obscured deceased's view, and his hearing was impeded by the noise of a 
nearby switch engine. The engineer failed to give the signal required by 
statute at crossings, upon which deceased was relying, and was running at 



